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In  previous  papers  a  variety  of  water  resource  issues;  highly  appropriated 
isins,  water  quality/quantity,  state  owned  projects,  and  dam  safety,  have  been 
Lscussed.   Each  paper  has  concluded  with  a  description  of  various  alternatives 
3r  dealing  with  that  particular  issue. 


This  paper  takes  a  different  approach  in  that  it  discusses  one  alternative, 
le  public  interest  criterion,  and  how  it  could  be  used  to  deal  with  a  number 


issues . 


A  public  interest  criterion  is  found  in  the  water  law  of  many  western 
:ates .   It  allows  the  agency  responsible  for  issuing  water  rights  to  view  the 
^plication  in  a  broader  light  than  water  availability  and  effects  on  other 
Dpropriators .   The  issuance  of  water  rights  can  have  broad  implications  for 
le  economic  picture,  land  use,  environmental  quality  and  other  aspects  of  a 
articular  area.   Montana's  current  criteria  of  issuance,  and  the  department's 
iterpretation  of  them,  do  not  allow  the  department  to  consider  some  of  these 
nplications  when  issuing  water  right  permits.   A  criterion  addressing  the 
[iblic  interest  would  broaden  the  scope  of  the  department's  review  of  water 
Lght  applications . 
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This  paper  will  discuss  the  public  interest  criterion  as  it  is  found  in 
(;her  western  states,  to  what  extent  it  may  be  needed  in  Montana,  and  attempt 

raise  the  important  issues  surrounding  the  question,  "should  Montana  adopt  a 
ablic  interest  criterion?" 
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■    In  previous  papers  a  variety  of  water  resource  issues;  highly  appropriated 
basins,  water  quality/quantity,  state  owned  projects,  and  dam  safety,  have  been 
discussed.   Each  paper  has  concluded  with  a  description  of  various  alternatives 
for  dealing  with  that  particular  issue. 

This  paper  takes  a  different  approach  in  that  it  discusses  one  alternative, 
the  public  interest  criterion,  and  how  it  could  be  used  to  deal  with  a  number 
of  issues. 


A  public  interest  criterion  is  found  in  the  water  law  of  many  western 
states.  It  allows  the  agency  responsible  for  issuing  water  rights  to  view  the 
application  in  a  broader  light  than  water  availability  and  effects  on  other 
appropriators .  The  issuance  of  water  rights  can  have  broad  implications  for 
the  economic  picture,  land  use,  environmental  quality  and  other  aspects  of  a 
particular  area.  Montana's  current  criteria  of  issuance,  and  the  department's  i  ^ 
interpretation  of  them,  do  not  allow  the  department  to  consider  some  of  these  f"  ■ 
implications  when  issuing  water  right  permits.  A  criterion  addressing  the  *^— , 
public  interest  would  broaden  the  scope  of  the  department's  review  of  water 
right  applications. 

This  paper  will  discuss  the  public  interest  criterion  as  it  is  found  in 
other  western  states,  to  what  extent  it  may  be  needed  in  Montana,  and  attempt 
to  raise  the  important  issues  surrounding  the  question,  "should  Montana  adopt  a 
public  interest  criterion?" 
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II.   THE  PUBLIC  INTEREST  CRITERION 

The  water  laws  of  11  western  states  were  examined  to  determine  how  many  had 
a  public  interest  criterion  and  what  form  it  took.   Of  the  11  states;  Arizona, 
Idaho,  California,  Colorado,  Washington,  Oregon,  North  Dakota,  South  Dakota, 
Wyoming,  Utah  and  Nevada,  only  Colorado  does  not  have  a  public  interest 
criterion. 

The  form  of  the  public  interest  criterion  is  generally  of  two  types,  one 
being  very  general,  the  other  quite  specific.   Two  examples  of  a  general 
criterion  are: 

1.  The  appropriation  must  not  impair  existing  rights  or  be  detrimental  to  the 
public  welfare;  and 

2.  Based  upon  the  public  interest  and  the  economic  welfare,  the  state  engineer 
may  in  his  discretion  approve  or  disapprove  any  application. 

The  statutes  of  the  states  of  North  Dakota,  Oregon,  Idaho  and  California 
are  much  more  specific  about  what  constitutes  the  public  interest.   For  example 
in  North  Dakota  "In  determining  the  public  interest,  the  state  engineer  shall 
consider  all  of  the  following: 
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a.  The  benefit  to  the  applicant  resulting  from  the  proposed  appropriation. 

b.  The  effect  of  the  economic  activity  resulting  from  the  proposed 
appropriation . 


c.  The  effect  on  fish  and  game  resources  and  public  recreational 
opportunities . 

d.  The  effect  of  loss  of  alternate  uses  of  water  that  might  be  made  within 
a  reasonable  time  if  not  precluded  or  hindered  by  the  proposed  appropriation. 

e.  Harm  to  other  persons  resulting  from  the  proposed  appropriation. 

Most  of  the  states  having  a  public  interest  criterion  were  contacted  by 
telephone  in  an  effort  to  learn  how  often  and  in  what  circumstances  the 
criterion  was  used.   It  is  difficult  to  draw  any  conclusions  from  this  survey, 
it  seemed  that  those  states  which  have  defined  the  public  interest  use  the 
criterion  more  often  than  the  other  states.   This  may  be  because  agency 
personnel  have  a  better  idea  of  the  legislatures  intent  when  the  public 
interest  is  defined. 

A  public  interest  criterion  does  exist  in  Montana  Water  Law.   It  appears  in 
that  section  of  law  on  reservation  of  water.   An  application  for  a  reservation 
must  show: 

1.  The  purpose  of  the  reservation.   The  beneficial  use  or  uses  to  which  the 
reserved  water  wil  be  applied  will  be  indicated. 

2.  The  need  for  the  reservation.   The  applicant  shall  describe  why  a  water 
right  by  permit  will  not  meet  the  needs  of  the  applicant. 

3.  The  amount  of  water  necessary  for  the  purpose  of  the  reservation. 


4.   That  the  reservation  is  in  the  public  interest.   The  applicant  shall 
explain  the  public  benefits  which  will  occur  from  the  reservation. 

Water  availability  and  the  rights  of  prior  appropriators  are  not  mentioned 
in  the  reservation  application  but  constitute  the  main  thrust  of  the  criteria 
of  issuance.   These  and  other  important  issues  are  addressed  in  the  EIS  that 
will  normally  be  done  upon  receipt  of  a  reservation  application.   It  is 
interesting  to  note  that  public  interest  is  important  in  establshing 
reservations  but  is  not  included  in  the  criteria  of  issuance. 

t  ~. ,.» ...... .........  ~ .  .„. .... ..... .... ..... . 

public  interest  criterion  to  the  criteria  of  issuance.   The  amendment  would 
have  applied  only  to  those  applications  involving  the  use  of  10,000  or  more 
acre-feet  of  water  per  year  or  15  or  more  cubic  feet  per  second.   To  determine 
whether  the  proposed  use  would  be  in  the  public  interest  the  department  would 
have  considered: 

a.  The  benefit  to  the  applicant  resulting  from  the  proposed  use; 

b.  The  effects  of  economic  activity  resulting  from  the  proposed  use; 

c.  The  effect  of  the  proposed  use  upon  fish  and  game  resources  and  public 
recreation  opportunities; 

d.  The  effect  of  the  proposed  use  on  the  public  health  and  safety; 

e.  The  effect  of  the  loss  of  alternative  uses  of  water  that  might  be  made 
within  a  reasonable  time  if  not  precluded  or  hindered  by  the  proposed  use; 
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water  right.   Section  85-2-310  MCA  does  allow  the  department  to  return  an 
application  when  it  finds  that  the  application  is  not  in  good  faith  or  does  not 
show  a  bona  fide  intent  to  appropriate  water  for  a  beneficial  use.   This 
section  does  not  really  address  the  economic  issue.   We  are  discussing  a 
situation  where  the  department  has  knowledge  that  indicates  that  the  applicant 
may  not  be  able  to  afford  the  diversion  or  where  the  benefits  of  the 
appropriation  would  not  cover  the  costs.   An  example  of  such  an  application  was 
received  by  the  department  in  1979.   The  applicant  proposed  to  divert  water 
from  the  Yellowstone  River  at  the  rate  of  348  cfs  to  be  used  for  industrial, 
municipal  and  irrigation  purposes.   The  water  would  be  diverted  below  the 
confluence  of  the  Powder  River  and  move  via  a  pipeline  to  the  vicinity  of 

Sheridan,  Wyoming.   The  cost  of  the  pipeline,  nine  foot  in  diameter  and  230 

I 

miles  long,  was  projected  by  the  applicant  at  $200,000.   The  Engineering  Bureau 

of  the  Department  developed  a  cost  estimate  for  the  project  which  came  to  $1.4 
billion.   Using  projections  of  water  needs  and  costs  in  the  area  developed  for 
the  Yellowstone  Level  'B'  Study,  the  Department  calculated  that  the  best  case 
for  project  revenues  would  be  $80,190,000  per  year.   At  this  rate  the  applicant 
would  lose  about  $72,000,000  in  the  year  2000.   Prior  to  2000  losses  would  be 
greater.   The  application  is  pending  action  by  the  Department. 

If  a  permit  is  issued  it  could  result  in  a  large  quantity  of  water  being 
tied  up  until  the  permit  is  revoked  because  the  applicant  did  not  make 
satisfactory  progress  toward  completion  of  the  appropriation. 

The  other  aspect  of  these  3  economic  items  is  that  they  would  allow  an 
evaluation  of  the  effects  of  economic  activity  resulting  from  the  proposed  use. 
An  application  for  irrigation  water  may  benefit  the  applicant  and  it  should 
also  benefit  the  general  economic  activity  of  an  area.   The  same  may  be  said  of 
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an  appropriation  of  water  for  industrial  purposes.   This  is  an  important  aspect 
of  an  appropriation  which  cannot  now  be  evaluated. 

B.  The  effect  of  the  proposed  use  on  fish  and  game  and  public  recreation 
cannot  be  evaluated  in  the  issuance  of  water  rights  under  existing  statutes. 
These  values  can  of  course  be  protected  through  the  establishment  of 
reservations  for  that  purpose.   It  will  be  some  time  before  reservations  are 
established  on  all  streams  in  the  state  that  have  widely  recognized  fish, 
wildlife  and  recreational  values,  and  some  may  never  have  reservations.   This 
aspect  of  the  public  interest  criterion  would  provide  for  the  consideration  of 
these  values.   Many  towns  in  Montana  have  small  creeks  running  through  them 
that  provide  good  fishing  for  kids  and/or  are  the  focus  of  public  parks. 
Another  example  could  be  a  small  tributary  creek  which  provides  spawning 
habitat  essential  to  the  fish  population  in  a  stream  noted  for  and  heavily  used 
for  fishing.   This  portion  of  the  public  interest  criterion  would  cause  these 
values  of  the  stream  to  be  considered  in  the  issuance  of  water  rights. 

C.  The  effect  of  the  proposed  use  on  public  health  and  safety  is  another  issue 
which  the  current  statutes  do  not  allow  the  department  to  evaluate  in  the 
issuance  of  water  right  permits.   An  example  of  how  an  appropriation  could 
threaten  the  public  health  and  safety  would  be  a  use  that  resulted  in 
contamination  of  drinking  water  wells.   Saline  seep,  which  can  be  aggravated  by 
irrigation,  can  and  has  resulted  in  the  contamination  of  shallow  aquifers  used 
for  drinking  water  purposes. 

The  potential  for  these  sorts  of  effects  on  the  public  health  and  safety 
would  be  considered  in  the  issuance  of  permits  if  a  public  interest  criterion 
were  adopted. 
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D.   The  effect  of  the  loss  of  alternative  uses  of  water  is  not  evaluated  under 
existing  statutes.   There  are  two  very  good  examples  of  situations  when  this 
particular  aspect  of  the  criterion  would  have  been  applicable.   The  better 
known  example  was  the  situation  created  when  several  large  applications  for 
industrial  water  from  the  Yellowstone  were  received.   The  threat  that  these 
applications  would  preclude  agricultural,  municipal  and  instream  uses  resulted 
in  the  Yellowstone  Moratorium  and  Reservations.   Had  the  department  been  able 
to  evaluate  the  applications  for  their  effects  on  alternative  uses,  it  is  pure 
conjecture  as  to  how  the  situation  would  have  been  resolved.   Almost  certianly 
the  department  would  have  held  hearings  on  the  applications.   It  is  reasonable 
to  assume  that  many  of  the  issues  raised  during  the  legislative  debate  would 
have  been  raised  at  this  time.   Whether  either  route  for  handling  such  a 
situation  again  is  better  than  the  other  is  a  topic  the  council  should  discuss. 

Another  example  involves  the  water  right  associated  with  the  dam  at  Noxon 
Rapids  on  the  Clark  Fork  River.   The  existing  right  for  50,000  cfs  virtually 
precludes  the  issuance  of  new  surface  water  rights  in  the  drainage.   It  appears 
that  there  is  some  water  available  in  most  years  from  about  May  10  -  June  25. 
During  the  rest  of  the  year  there  is  no  surface  water  available  for 
appropriation.   This  has  a  number  of  interesting  implications.   It  limits  to  a 
degree  further  expansion  of  irrigated  agriculture  in  the  Clark  Fork.   It  means 
municipalities  may  need  to  seek  other  sources  of  domestic  water  for  future 
needs.   It  establishes  an  instream  flow  for  fish,  wildlife,  recreation  and 
potentially  for  assimilation  of  industrial  discharges.   None  of  these  could 
have  been  evaluated  in  the  issuance  of  a  permit  under  existing  law. 

In  addition  to  the  areas  discussed  above,  there  are  other  issues  the  public 
interest  criterion  would  mandate  to  be  considered  in  the  issuance  of  water 
rights.   These  have  been  discussed  in  other  papers  and  are  only  mentioned  here: 
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1.  Highly  appropriated  basins; 

2.  Water  qualityjand; 

3.  Dam  safety. 

IV.   ANALYSIS 

The  question  'should  Montana  adopt  a  public  interest  criterion?'  raises 
other  questions  which  must  be  dealt  with  first.   Three  of  those  are: 

1.  Are  there  important  considerations  in  the  issuance  of  water  rights  that  are 
not  now  addressed? 

2.  Should  these  issues  be  addressed  in  the  issuance  of  permits? 

3.  Would  the  public  interest  criterion  provide  the  necessary  mechanism  to 
consider  these  issues? 

The  answer  to  the  first  question  can  be  found  in  the  previous  section.   It 
is  clear  that  there  are  considerations  in  the  issuance  of  water  rights  that  are 
not  now  addressed.   Some  of  these  could  be  if  the  department  changed  its 
interpretation  of  the  existing  criteria.   Some  of  them  could  not  and  would 
require  some  change  in  the  law.   The  most  noteworthy  of  these  are: 

1.   The  effects  of  the  loss  of  alternative  uses  of  water  that  might  be  made 
if  not  precluded  or  hindered  by  the  proposed  use; 
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2.  The  effect  of  the  proposed  use  on  fish  and  game  and  public  recreation 
opportunities;  and 

3.  The  effect  of  the  proposed  use  on  public  health  and  safety. 

4.  Economic  effects  associated  with  the  proposed  appropriation. 

The  answer  to  the  second  question  is  more  difficult  to  discern  and  seems  to 
be  philosophical  in  nature.   Those  who  feel  that  the  private  sector  should 
decide  the  allocation  of  resources  would  oppose  the  idea  of  a  governmental 
agency  having  the  authority  to  deny  a  water  right  application  because  it  posed 
a  serious  threat  to  an  alternative  use  of  the  water  such  as  agriculture  or  to  a 
public  resource  such  as  recreation.   On  the  other  hand,  those  who  feel  that  one 
role  of  government  is  to  protect  the  public  welfare  would  support  such  an  idea. 

The  Water  Policy  Advisory  Council  was  established  to  provide  guidance  on 
just  these  types  of  questions  so  this  paper  will  not  attempt  to  make  a 
judgement  on  this  question.   To  aid  the  debate  it  is  noted  that  10  of  11 
western  states  contacted  had  a  public  interest  criterion,  as  does  Montana  in 
the  law  pertaining  to  the  reservation  of  waters.   But  the  1975  legislature 
defeated  a  bill  which  would  have  amended  the  existing  criteria  of  issuance  to 
include  a  public  interest  criterion. 

The  third  question,  would  the  public  interest  criterion  provide  the 
necessary  mechanism  to  consider  these  issues,  is  easily  answered.   The  answer 
is  yes . 
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f.  The  intent  and  ability  of  the  applicant  to  complete  the  proposed 
appropriation;  and 

g.  Such  other  factors  as  it  considered  relevant. 

The  amendment  (H.B.  491)  passed  the  House  and  was  referred  to  the  Senate 
Agriculture,  Livestock  and  Irrigation  committee.   It  appears  that  opposition 
testimony  to  the  bill  came  from  industrial  interests  while  supporting  testimony 
was  given  by  the  DNRC.   The  bill  was  killed  in  committee. 

In  an  attempt  to  evaluate  the  need  for  a  public  interest  criterion  in 
Montana  the  next  section  of  this  paper  will  look  at  those  items  addressed  in 
H.B.  491  and  discuss  whether  they  could  be  evaluated  with  existing  Montana 
Water  Law. 

III.   SPECIFIC  USES  OF  A  PUBLIC  INTEREST  CRITERION  &  EXISTING  MONTANA  WATER  LAW 

A.   Three  of  the  items  defining  public  interest  in  H.B.  491  are  basically 
economic  in  nature: 

1.  benefit  to  the  applicant 

2.  effects  of  economic  activity  resulting  form  proposed  use;  and 

3.  intent  and  ability  of  applicant  to  complete  the  proposed  appropriation, 

and  will  be  discussed  together.   Presently  nothing  in  Montana  Water  Law  would 
allow  the  department  to  evaluate  these  economic  questions  prior  to  issuing  a 


Should  the  state  conclude  that  there  is  a  need  for  a  public  interest 
criterion,  a  decision  which  hinges  on  the  answer  to  question  #2  above,  it  must 
then  decide  what  body  should  be  responsible  for  determining  the  public 
interest.   There  are  three  obvious  candidates  for  the  job,  the  department,  the 
Board  of  Natural  Resources  and  Conservation  and  the  legislature.   Given  that 
the  legislature  meets  only  once  every  two  years,  then  for  3  months  and  is 
totally  swamped  with  work  it  would  be  a  burden  to  them  to  review  individual 
water  right  applications.   It  would  also  require  those  applying  for  water 
rights  to  wait  for  the  next  legislative  session  for  a  decision.   The  Board, 
through  the  reservation  process,  has  some  experience  with  water  allocations  and 
particularly  with  the  public  interest  criterion.   The  department  in  contrast 
has  more  experience  with  the  issuance  of  permits  and  has  more  technical 
expertise  to  aid  in  decision  making. 

To  conclude,  the  issuance  of  water  rights  can  have  far  reaching 
implications  that  are  not  presently  considered.   A  criterion  evaluating  the 
public  interest  in  issuing  permits  would  allow  these  implications  to  be 
considered.   The  issue  raised  is  this,  a  proper  function  of  government  and  if 
so  what  body. 
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